PAGE  
Proposal for FATA Reforms 


Proposal for FATA Reforms
Khalid Aziz
(16 October, 2008)
Proposal for FATA Reforms

Table of Contents

1Introduction


1Tribal System of Administration


3Constitutional Position of FATA


4Lack of Representation and Human Rights


6Rise of Militancy


8Societal Dynamics and its Impact on Militancy


10Aspects of Militancy


12Key Questions


12Proposals for Tribal Areas Reform


13Proposed Reform Process


13Reform Recommendations


131.
Security


142.
Justice & Governance


143.
Empowerment


154.
Development


155.
Long-term Strategy


17Annexure-1: A framework for analyzing militancy in Fata


19Annexure 2 - Matrix of Reforms




Proposal for FATA Reforms
Introduction
FATA is a separate geographic and administrative unit which is managed as a special tribal area under separate constitutional arrangements. It is situated midway along Pakistan’s western border with Afghanistan and is a wedge of rugged and difficult terrain, stretching some 450 kilometres.
 It is the size of Massachusetts and has an area of 27,200 sq km.
 FATA has a population of approximately 3.18 million Pushtuns who are divided into more than a dozen tribes.
 They regulate themselves under a tribal code of laws called “Riwaj,” which is based on an honour system. 
The territories that together form FATA consist of seven ‘political agencies’-Bajaur, Khyber, Kurram, Mohmand, North Waziristan, Orakzai and South Waziristan and six smaller zones, called ‘frontier regions’ (FRs) which are attached with districts of Bannu, Dera Ismail Khan, Kohat, Lakki Marwat, Peshawar and Tank. To the north and east, the tribal areas are bounded by the North West Frontier Province (NWFP), while on the south is the province of Baluchistan. The Durand Line, which separates Pakistan from Afghanistan, forms the western border of FATA. 
FATA is the focus of attention of international anti terrorism efforts; it is considered by many as a safe haven from where the militants launch attacks against Afghanistan. Since March 18th 2004 Pakistan’s military has been fighting the militants and now the war has spread to NWFP districts. However, Pakistan’s allies accuse her unrealistically for not doing enough. It is a moot point whether it can do more? Pakistan’s military is overstretched and embroiled in a war that has gone on longer than World War II! Pakistan has suffered more military causalities than the 35 Western allies fighting in Afghanistan put together. 
One of the features of this war is that elements from amongst the poor segment of society in FATA, who constitute a majority of its population, have found it necessary for economic reasons to join the militias who provide them with livelihood and provide a sense of empowerment on the pattern of Maoist movement in Nepal or the Naxalite in India. 
An important reason for the lack of support for the Government is the societal deficiency in security, justice, empowerment and economic development for the tribesmen.
 Unless these deficits are removed the route to peace will be uphill. It is the tribesmen basic loyalty towards Pakistan that has prevented them from causing more problems. It is clear that the situation has reached such a pass that unless the government carries out much needed reforms, the chances of retrieving the situation will be minimal. These reforms are discussed latter in this report. 
Tribal System of Administration

Pakistani tribal regions are managed through an indirect system of administration for execution of government policies. The pivot of this administration is the political agent who influences tribes through local notables called Maliks. In return for their services the Maliks receive allowances and are provided patronage. Such a system built a narrow base of support for the government and is one of the main reasons for creating difficulty for Pakistan.
It may also be noted that the government administered only a small portion of tribal areas directly and which is confined to roads, government installations like schools, hospitals, forts or other officially occupied space. The rest of the area is managed by the tribes and the political agent uses his diplomatic skills to further the purpose of government. This important fact is not known in many countries. It is assumed as if Pakistan had the whole infrastructure of control like the police and a bureaucracy to control FATA. Such a mistaken assumption has created a misconception in the minds of most foreigners who think Pakistan is purposely not exerting in anti-terrorism measures. 
Control over the administered portion of the tribal areas is exercised by a stringent law enacted in 1901 and called the Frontier Crimes Regulation (FCR). This basic law is used for settling disputes and exercising control. Barring some exceptions, disputes and complaints are handed over to Jirgas (tribal juries) for decision. An assistant political officer acts as a foreman of a Jirga. It may be noted that this system works best when the political agent is accepted as the unchallenged head of the agency administration. This has not been the case after October 2002 when the military began to influence decision making in FATA. As a result the tribal administration became dysfunctional and the political agent lost control over the tribes. As stated earlier the main cause of this outcome was the subordination of the political agent’s authority to the military commander and the military’s direct handling of tribal matters in contrast to the former practice of control through diplomacy. 

The eclipse of the political authority by the military occurred at a time when the militants in tribal areas were challenging the state. When the dysfunctionality reached a high level the Prime Minister order the creation of a Task Force In 2006. It was created to provide recommendations for the revival of the political agent’s authority. However, despite the implementation of the Task Force’s recommendations it has not been possible to re-establish the political agent’s former writ due to the insurgency on the one hand and the repeated return of the military for anti-militant operations on the other. At the same time the political agent’s main instrument for extending the writ of state – the Maliks and notables - collapsed when the militants systematically executed more than 600 of them over the past four years. The militancy in FATA has in this respect taken the colour of a rebellion which has demolished administrative capacity in FATA. 

This description of administrative crippling is incomplete without reference to the loss of administrative capacity also in the NWFP border districts neighbouring the tribal areas. After the launching of military operations, militancy has spread into more than ten of the twenty four NWFP districts. One of the main reasons for this expansion of militancy was the local government reform which abolished the magisterial system controlled by the district magistrate. This method of control was established over 200 years ago by the British and had an established method of working which was very well known to the inhabitants. It is argued by many that the local government reforms could still have been carried out while retaining the magistracy system and making more judicious distribution of power between the various organs of the executive machinery. Lately the Government of NWFP has rightly recognized this as a major problem and has decided in August 2008 to revive the magisterial system.

In the past the magistracy implemented provincial government’s authority in the districts. The removal of a provincial custodial management system at the district level has not been a good decision from the security aspect. After the invasion of Afghanistan it should have been possible to predict that an insurgency would materialise in the adjoining NWFP districts since the government’s policy of support for the US was at variance with the sentiments of a large majority of the population and was something which the tribes were also likely to resist. The absence of magistrate’s deterrence in the districts encouraged the unhampered growth of militancy. 

It is clear that the security situation in the tribal areas has affected the tribal structures so badly that a revival of the powers of the political agent to the pre 2002 period may be unrealistic. Modifications within the system will be inevitable if the situation is to be retrieved. However, militancy in FATA and its expansion into other parts of Pakistan will be affected by the attitude of the common Pakistani. As the next section indicates the current corpus of feelings within Pakistani society requires immediate recognition and measures adopted to make it more focused on Pakistan’s real national security interest through the adoption of a well thought out communication strategy. At the same time it must be recognized that FATA will require major reforms to come out of the current problems.
Constitutional Position of FATA

Pakistan was created on August 14, 1947. Before the formation of Pakistan, Britain practised an indirect system of rule over the tribal areas through the Secretary of State for India who was guided by the Governor General of India. The Governor NWFP acted as the tribal areas advisor to the Governor General. The laws of India were not applicable to the tribal areas which were treated as a special case. Tribal areas were considered a part of India but not a part of British India. Only a very small part of the tribal areas was administered directly by the British. Secondly, the British obtained the tribes consent to rule based on agreements rather than forceful occupation. A violation of such agreements led to punishment or arrest or fine or the launching of military operations by the British to effect restitution. 
According to the Indian Independence Act, Clause 7, Paragraph c:

“There lapse also any treaties or agreements in force at the date of the passing of this act between His Majesty and any powers having authority in the tribal areas, and obligation of His Majesty existing at that date to any such persons or with respect to the tribal areas, and all powers, rights, authority, or jurisdiction exercisable at that date in or in relation to the tribal areas by treaty, grant, usage, sufferance, or otherwise.” 
   
After declaration of Independence and the withdrawal of military forces from Fata there was an increase in lawlessness in Khyber and Kohat pass. Jirgas of all the important tribes were held by Sir George Cunningham the Governor NWFP, to reach agreement with the tribes to accept the new government of Pakistan as their suzerain on the same terms as had existed with the British. Finally an all tribal Jirga was held with Mr. Jinnah on April 17, 1948 at the Government House, Peshawar which was attended by 200 Maliks from all the tribes. The tribes pledged their allegiance to Pakistan and re-stated their determination to win Kashmir for their new country. They also requested that they be placed under the direct administration of the Central Government. The request was met when on July 6, 1948 the Governor General of Pakistan created the new Ministry of State & Frontier Regions and personally took over responsibility for the tribal areas.” 

The tribal areas have retained this special status under the direct control of the President of Pakistan. The agreements that the tribes had with the British are still under implementation and the same rules of interaction that were prevalent during the pre Independence days are by and large followed today.
According to the 1973 Constitution Art 246 and 247 are applicable to FATA. Art 247 (3), (5), (6) and (7) provide the main principles underlying the relationship between FATA and the Federal Government. These are;
· No act of Parliament will be enforced in FATA unless the President may so especially direct by a notification.

· The President may make any regulation for the good governance of FATA

· The President has the power to end the classification of FATA over any area provided that the President shall ascertain the views of the tribe through a Jirga first. 
· The jurisdiction of the Supreme and High Courts has been barred unless the Parliament so provides under a law.

Lack of Representation and Human Rights 
Many experts are of the view that the time has come to bring changes in the constitutional status of FATA. It is argued that the problem of FATA as it exists today has arisen because of the poor empowerment of the tribes. The current problem in Fata is also related to larger issue of representation in the provincial assembly. FATA has no representation at the provincial level since it is not a province. There is a close relationship between FATA and NWFP as there is ethnic consanguinity between the people of the two jurisdictions. Secondly, the officers of the NWFP departments provide their services on deputation to FATA in departments like education, health and drinking water sectors. Representation at the provincial level will create a virtuous circle of accountability of government functionaries which is lacking. It is true FATA has representation at the national level as they have 12 members in the National Assembly and 8 Senators representing them; however since the services to tribesmen are provided by NWFP government officers they are not responsible to the Federal Government thus a gap exists when it comes to addressing FATA’s service delivery problems. Secondly, it may be noted that while FATA had representation in the West Pakistan provincial assembly in 1955 the same is absent today.  However, the position is better in one respect as compared with the past - the franchise is extended to all eligible voters since the 1997 general elections which was not the case prior to that period. 
It is argued that FATA should be provided representation at the provincial level to increase empowerment for this the only natural choice will be to include FATA in the NWFP as a special area. In 1975, Prime Minister Bhutto had decided to implement such a scheme for the next election. For this a committee was constituted under Governor NWFP, Gen Babar. However, the PNA agitation led to shelving of this plan.
 

This issue of providing representation at the provincial level to FATA as well as reforms in FATA was explored at length by the Task Force appointed by the Prime Minister on April 4th 2006. The report of the Task Force provided four options for consideration for the future of the tribal area and enhancement of representation. The Task Force also discussed the pros and cons of the options: 
a. Maintenance of the existing status quo in FATA 
b. Maintenance of the status quo in FATA but modifying the existing system to reflect current changes in the socio-economic and power structures without altering its basic features

c. Giving FATA the status of a separate province and extending to it the regular system of administration as in NWFP

d. Merger of FATA into the NWFP and recognizing its distinctive socio-economic and tribal status by declaring it another provincially administered tribal area, with representation in the provincial assembly and devising for it a system of administration and laws which are compatible with the objective conditions prevailing in FATA. 
The Task Force gave the following comments for the four options;

1. Option (a) above was not advisable as it will not be able to deal with the present crisis and continuing with the status quo will be dangerous.

2. Giving the status of a separate province to FATA was unrealistic because though there had been many socio-economic changes, yet the area reflected tribal social conditions which would make creating a new province based on rules and regulations dysfunctional. Secondly, creating another province at this stage will lead to similar demands from other regions and as such this proposal will have far reaching implications. Hence it was not recommended. 
3. Thus there were really only two options that are viable. Continue with the present system but bringing about changes to reflect new ground realities. 
4. Or to merge FATA into NWFP but recognizing its basic features and socio-economic position and therefore declaring it another provincially administered area with representation in the provincial assembly. It would also require designing a system of laws recognizing its basic social-economic conditions. 
The Task Force suggested that both options (b) and (d) were feasible. But since both involved matter of detail and deliberations it was recommended to establish a Tribal Areas Commission composed of tribal representatives in the National Assembly and Senate, representatives from major political parties, retired and experienced administrators with experience of tribal areas, legal experts, and human rights activists as well as representatives of civil society to deliberate on this matter.
 
The panel deliberated on this issue and provided two recommendations. Since the region is engulfed in fighting it is proposed to improve the existing institutions. However, option (4) as a provincially administered tribal area with special laws reflecting FATA’s social conditions was the preferred medium term solution as soon as the insurgency became manageable. 

Besides poor levels of empowerment, FATA suffers from a lack of human and legal rights. As noted the administration in FATA is based upon the support of a narrow group of influentials - the Maliks. It also does not have any system of local government, thus there is no meaningful devolution of power. 
Coupled with poor political empowerment is the non-applicability of fundamental rights in Fata as that chapter of the Constitution has not been extended to it. Furthermore, FATA is outside the jurisdiction of any high court and thus this avenue is not available to it to address grievances. The picture that emerges thus is one of disempowerment and non enforcement of human rights which makes it difficult to win the hearts and minds of the tribesmen; it is thus not surprising that the region is aflame with insurgency and some tribesmen are challenging the writ of the state.

The table below provides a glimpse of the poor human development indicators from which this region has been suffering despite efforts made by the government:
Table 1: Selected human development indicators for Pakistan, NWFP and FATA (2003)*

	Indicator
	Pakistan
	NWFP
	FATA

	Literacy (both sexes %)
	43.92
	35.41
	17.42

	Male literacy (%)
	54.81
	51.39
	29.51

	Female literacy (%)
	32.02
	18.82
	3.00

	Population per doctor 
	1,226
	4,916
	7,670

	Population per bed in health institutions 
	1,341
	1,594
	2,179

	Road (per sq km)
	0.26
	0.13
	0.17

	* Literacy rates according to 1998 census; all other figures for 2003.


Fata is thus suffering from lack of representation, poor levels of empowerment, absence of human rights, deficit of grievance addressal systems and very low development indicators. In short it is an administrative region which has all the ingredients to cause de-stabilization, violence and militancy.  

Rise of Militancy

FATA was exposed to militancy in the 1980s when this area was used for weapon storage and training of militants to fight Soviet troops in Afghanistan. Most tribesmen were not actively involved in the fighting against the Soviets, although they supported Afghan resistance. However, the tribal equilibrium and internal tribal security situation aggravated when the arms and drug culture penetrated this region as a result of the war in Afghanistan. According to one expert, US $ 66 billion worth of weaponry was pumped into Afghanistan and the region from 1978–1992.
 This included FATA and NWFP. Presence of so many weapons was bond to cause de-stabilization in any event.
Since 1992 the different mujahideen groups began fighting against each other for taking over power in Afghanistan. FATA remained relatively quiet but internally its social cohesion was eroding rapidly because the dynamics of tribal equilibrium which was adversely affected by the gun and drug culture. Even during the years of the Taliban rule (1994 - 2001) the tribal areas were not the primary source of militancy. These areas had linkages with the Taliban movement – as a transit route and a limited source of supply of manpower – but could not be described as the breeding ground of the Taliban movement. 
Militancy in the tribal areas and Afghanistan increased after the US invasion of Afghanistan in October-November 2001 which overthrew the Taliban government. This intervention which caused many collateral deaths mostly of the Pukhtuns at the hands of the Northern Alliance is the primary cause for fuelling militancy. After the US intervention many tribesmen and people from Malakand in NWFP joint the Taliban and assisted them. Many died or were injured as a result. This event created sympathy for the Taliban cause. Matters worsened when he US refused to accept the surrender of the Taliban forces in the north and instead handed their fate over to their enemies the Uzbeks and Tajiks of the Northern Alliance.
 It has set in motion a chain of events that in the Pukhtun honour driven society of Fata can only be redeemed through revenge or restitution, this is the main reason that the Taliban are not willing to hold talks with the Afghan government.
Another set of events fuelled militancy in the tribal areas. First was the escape of militant groups from Afghanistan following their ouster after the October 2001 attack by US forces, and it included the Al-Qaeda which subsequently re-grouped in Pakistan gaining support and volunteers from amongst the Wazir and Mahsud tribes in Waziristan. The second factor responsible for adding to militancy was the rise of local militants who mimicked the Afghan Taliban’s philosophy. They included mostly those tribesmen who had gone to Afghanistan to fight along with the Taliban against the Northern Alliance and foreign forces. Local tribal hard-line Islamic groups in Pakistan also took to greater activism in reaction to the US attack on Afghanistan. The Kashmiri Mujahideen who were fighting in Kashmir shifted their focus and began re-engaging with this group of militants in FATA in 2005.
 Thus we find that all the elements discontented with US role in Afghanistan created a strong militant fighting group which sent some fighters to support the Taliban in Afghanistan and also began challenging the state in Pakistan which is a major cause of increasing state failure.
The Pakistan based Islamic parties supported these groups in the tribal areas because they were equally opposed to American military action and presence in Afghanistan. This support was provided in the shape of protection from security surveillance because of the NWFP government of that period was sympathetic towards them. Thus favourable conditions were prevalent for the growth of militancy in NWFP and FATA. The presence of belief-driven transnational fighters and organisations like the al-Qaeda and the Uzbek IUM has strongly channelized this militancy movement towards violence against Pakistan. Their intent is to establish an Islamic emirate. Their most recent attempt to achieve such an outcome was attempted in August 2008 in Bajaur Agency.
  

One of the priorities of the US security policy in the war on terrorism has been to defeat the transnational belief-driven fighters led by Al-Qaeda and IUM. These warriors who are imbued with strong beliefs consider both the US intervention in Afghanistan and Pakistan’s support to US as an abomination; they view both the US and Pakistan as religious enemies with whom there cannot be any settlement.

The complex situation witnessed today in tribal areas is a cause of concern since there is a rapid take over of the leadership of the militant groups by the trans-national belief driven core. In Bajaur, Mohmand, South and North Waziristan as well as parts of Orakzai Agency these fighters have obtained dominance and the conventional method of tribal control through collective responsibility has collapsed. They are now attempting to create a Pakistani franchise of the Al-Qaeda under the Tehreek-e-Taliban Pakistan (TTP). It is thus evident that in such a situation no purely civilian approach by itself will be enough to regain control.
 

To deal with this burgeoning insurgency as well as to deny the creation of sanctuaries and safe havens in FATA, Pakistan was urged by the US to induct the military into the tribal areas in October 2002. Serious consequences resulted after the introduction of the military which created its own negative dynamics that upset the administrative structure in tribal areas and weakened the writ of the state. 
Societal Dynamics and its Impact on Militancy

The militants have developed deep roots in Pakistani society through an absence of long term policies by the government to counteract negative trends and the growth of unregulated militant organizations. Some of the political parties act as a political front of the militant groups in the assemblies. Secondly, the groups and militants that took part in the Kashmir Jihad have joined the Taliban because they were looking for an alternate cause. There is now a constant supply of volunteers to FATA based militants groups from NWFP, the Punjab, and even Sindh.
 The militants operate in Pakistani mainland and many have links with other such groups. 
As the government has been unable to mobilise public support for its counter-insurgency policy due to a divided national attitude, the widely shared perception at the peoples’ level is that Pakistan’s support and role in the on-going global war on terrorism is not in Pakistan’s interest. A large number of leaders of public opinion and political activists blame Pakistan for playing the American game in return for some economic aid which barely reaches the common man. It is also thought that that Pakistan Army is thus used in the killing of its own people at the behest of the U.S. Such an interpretation of the war on terrorism represents a major weakness of Pakistani policy to build public support for a major foreign and domestic policy plank. It is mostly due to a lack of clarity of policy and absence of a robust communication strategy. 

As the government shies away from discussing the war on terrorism and its alliance with the West because of the fear of a Rightist reaction, it is unable to implement an agreed strategy. The other aspect is that by avoiding debate on the matter, Pakistan is also unable to approve a counter insurgency or low conflict strategy which lays down the ground rules for the conduct of the war on terrorism. The presence of an approved strategy and guidelines to military will go a long way in winning the hearts and mind battle.   

Pakistan’s official circles are divided about the implications of the rise of militancy for Pakistani state and society. Initially, the official circles were not perturbed by the militant activities because the latter were concentrated in Afghanistan. As the militants began to target Pakistani territory for suicide attacks and by bomb blasts in 2007-2008, many people became conscious of the threat. Other argued that the suicide attacks was a retaliation against Pakistan’s involvement in the US sponsored war on terrorism, especially Pakistan’s security operations in the tribal areas.  It appears that such views also run deep in powerful security circles adversely affect their capacity to deal seriously with the militants challenge. This problem is further compounded when the ordinary soldiers are exposed to a constant barrage of evangelicalism preached by Islamic hardliners and the at the mosque pulpit. 

The absence of credible popular support for Pakistan Government’s participation in the global war on terrorism and the divided official and non-official disposition towards the militant Islamic groups is the major reason for Pakistan’s inability to pursue counter insurgency with full commitment. This also gives ample space to the militants and other groups to pursue their partisan ideological agenda. 

On the strategic front, the Pakistan government faces another dilemma. The inability of the security forces to control militant activities in FATA and Swat give these groups a feeling of ascendancy while the security forces are perceived to be retreating, if not failing. As long as this perception persists, the militants and other Islamic groups will neither accommodate the government nor stop their efforts to expand their domain to the settled areas or dispatch suicide bombers to Pakistani cities. The recent operations in Bajaur against the militants although causing immense human suffering has dented the gains made by the militants so far and encouraged the communities to come out and challenge them; the state must regulate these initiatives however to prevent a blow-back latter.
On the other hand as long as the Pakistani civilian and army authorities fail to assert their authority in the tribal areas and do not demonstrate that they have the capability to retaliate if the militants directly take on the government, no credible agreement will be possible between the militant and the government. Therefore, the government has to establish deterrence and authority in the tribal areas and show effectively that it has the capacity to contain the militants, only then the latter would feel the need of reaching an adjustment with the Pakistan government. 

Aspects of Militancy 

As the narrative indicates the militant groups are firmly established today in most tribal agencies with a strong spill-over into the adjoining districts of NWFP. Though several groups are engaged in militancy in the tribal areas, the Tehrik-e-Taliban-e-Pakistan (TTP) is the strongest and largest organisation determined to fight against American/NATO troops and the Karzai government in Afghanistan in collaboration with their counterparts in Afghanistan. They also target Pakistan’s state symbols, institutions and personnel because they view the Pakistani government as an obstacle to their transnational ideological agenda of fighting Americans and establishing their hegemony in the region. Some important perspectives on the militancy are as follows:

a) The rise of militancy in FATA can at least partly be explained with reference to growing dysfunctionality of Pakistani administrative structure there. The administration is unable to supply the goods and services that lead to the creation of legitimacy for the state and thus to generate voluntary loyalty. Political legitimacy is secured when the state is able to deliver security, justice, political empowerment and socio-economic development especially the means of livelihood (see annexure 1). The Pakistan Government continues to be slow in the delivery of services in these sectors, causing alienation amongst the people of FATA who are now attracted towards militancy and the associated movement that appears more functional and transparent in dealing with local issues and problems. It also provides some degree of empowerment to the former disenfranchised population in FATA composed mostly of the poor.

b) Security is a broad concept which includes keeping a watchful eye on all those interventions or permissions which the government gives and which can in the long run lead to challenging the writ of the state. FATA was negatively affected by many policy decisions that were taken by the federal government many years ago. The problem with administrative decision-making, concerning any matter connected with religion either directly or indirectly, is that its negative effects become visible after many years, when the social landscape has been modified. The distance between cause and effect makes us casual in our decisions. When the state acts against consequences created by poor decisions of the past it pays a heavy financial cost and also losses its stock of legitimacy.

c) The rise of militancy in FATA can be attributed to many decisions of the past concerning security. At the time of those decisions the effects were not visible. However, after years the effects became plain and they shifted the perceptions of society to the right. For example the espousal of Jihad against the USSR in Afghanistan created the al-Qaeda and finally the Taliban.  Another such decision was President Ziaul Haq’s encouragement to some religious groups to act as a foil to Iranian influence in Pakistan. This brought the Salafist influence into society and security services. 

d) It can be said that decisions made by Pakistan concerning the Afghan policy (1978-92) and her subsequent support to the Taliban government in Kabul (1996–2001) was largely responsible for converting the Pakistani general public’s mind into a radical mould. Subsequent events like the tragedy witnessed in the Red Mosque and Jamia Hafza was waiting to happen. 

e) The crisis of legitimacy for the Pakistani state was accentuated by weakly executed security operations that destroyed whatever civilian administrative structure existed in FATA. The military officers took direct control of civilian affairs in addition to the management of security operations. This created a void making it possible for the local Taliban to step into the gap. Secondly the militants were able to make gains in the districts because of the abolition of the executive magistrates.

f) Massive and indiscriminate use of force led to huge collateral damage. This was caused by the use of air force, gunship helicopters and long range artillery without calculating its impact on innocent people who were not aligned with the militants. Therefore, the physical and mental traumas caused by such a policy provided fresh volunteers for fighting the state.

g) It is apparent that the existing Pakistani military doctrine requires re-examination for handling the militancy in its many facets. A nationally accepted counter-insurgency approach based on close civil military cooperation aimed at stabilisation and rehabilitation of FATA is a crying need to reduce the backlash arising out of collateral damage. 

h) The continued presence of US and NATO troops in Afghanistan and their military operations in Pakhtun-majority areas in Afghanistan are viewed as a major challenge by militant groups. Most militant groups argue that if resistance against the Soviet troops (foreign troops) was justified in the 1980s how is the current resistance against foreign troops (US and NATO) wrong or unjustified?

i) Another cause of alienation of the Pukhtuns is their poor representation in the Karzai government although they account for 45-48% of Afghanistan’s population and forms its largest ethnic group.

j) The failure of the Afghan government in eradicating poppy cultivation in Afghanistan has provided the militants a source of ready funds. They obtain US $ 100 million annually as taxes from poppy cultivation.
 The conversion of Afghanistan into a narco state under the Karzai administration and in the presence of ISAF troops can only point to serious shortcoming within the allied war strategy in Afghanistan. Poppy cultivation finances militancy in Afghanistan which has a spill over effect on FATA 

k) The anti-American dimension of the militant movement also has an ideological Islamic transnational dynamic of an all out ‘war’ against the West and its allies who are viewed as the enemies of Islam. 

l) Pakistan’s efforts to tame the militants are hampered by lack of clarity amongst Pakistani society on whether they should consider militants heroes or villains. This ambiguity creates a divided mind amongst Pakistan’s civil and military circles. 
m) Security of FATA and NWFP must be viewed jointly and the NWFP Peace Plan to challenge the insurgency must be given a practical shape.
 Coordination of agency and district security must be enhanced through better coordination and effective use of security agencies like the police, Frontier Constabulary and Frontier Corp. In this connection the magisterial model of security control that existed prior to the Local Bodies Reforms of 2002 should be re-instituted as early as possible. The office of the Regional Coordinating Officer for coordinating security of FATA and the districts should be strengthened through capacity building.
 
Key Questions

Briefly stated four key questions have to be answered immediately and clearly if the government wants to establish a semblance of order and stability in the tribal areas and contain militancy in the rest of Pakistan.

a) How serious is the threat from the militants to Pakistan’s security. Secondly, are the militants a foreign and security policy asset or liability?

b) What will be the consequences of the fight against the militants without establishing a national consensus through a series of actions including a comprehensive debate in Parliament? 

c) Can the Government ignore at the cost of its credibility the need to adopt a transparent approach to the nature of its relations with the United States? Should the Government not inform the Parliament and the people about various types of economic and military assistance it gets from the US and the type of assistance it offers in return to the US? 

d) Can the Government continue to ignore the need to have more comprehensive civil-military coordination so that planned stabilisation and reconstruction operations are undertaken in areas cleared of militancy to prevent a relapse? 
Proposals for Tribal Areas Reform

The foregoing discussion gives a very comprehensive explanation of the reasons for the growth of militancy and the raging insurgency in FATA. The discourse also establishes that there are plenty of reforms needed to be undertaken if Pakistan is to exit safely from this very dangerous period of its history. However this Citizen’s Panel proposes recommendations only for FATA.
The detailed analysis above has clearly highlighted that that the main reason for triggering the militancy was the US invasion of Afghanistan and Pakistan’s support to it. The other reason for the weakening of the state in FATA is the deficit in four major areas relating to: security, lack of an effective justice system, political disempowerment of a majority of the population and a lack of effective development which has failed to provide better livelihood outcomes for the people. As a result of these deficits, the Government’s legitimacy has suffered and the militant’s have gained in this struggle. In order to retrieve the lost ground the following recommendations are made for re-structuring Pakistan’s tribal areas:
Proposed Reform Process

The government should discuss the policy regarding insurgency and all other regional and international matters regarding FATA in the National Assembly for achieving a national consensus. However this should only be done after homework so that the stakeholders are supportive and no embarrassment is caused. 

Reform Recommendations

As discussed in the main body of this report, the following recommendations are provided in four categories: security, justice and legal rights, empowerment & governance and development. The aim is to strengthen the writ of the state by amplifying the legitimacy-loyalty nexus between the tribesmen and Pakistan. At annexure 2 is a matrix of reforms classified into short and mid term categories. The short term proposals are the ones which need to be implemented in the next 6 months to a year, while the mid-term proposals are hoped to be implemented in the next 3-5 years.
1. Security
The National Assembly may extensively review militancy and inter alia approve; 
a. A Counter-Insurgency Strategy for Pakistan 
b. Approve policy for a joint civil-military based stabilisation and reconstruction (S&R) approach for holding areas after clearing them from militants. Stabilisation plans should be supported by a separate budget and financial rules. The funds will be auditable. Such S & R plans will be prepared before the start of any deterrent operation
c. The office of the RCO should be strengthened and should become the main coordinator for security issues between FATA and the districts. He should also coordinate with the NWFP government the early establishment and implementation of the scheme of installing executive magistrates in districts. The RCO should also have clear consultative linkage with the provincial home secretary and ACS FATA for law & order.
d. Approve a new framework of policing based on community involvement, good intelligence gathering and quick response teams. They should be provided with military supported when requested.
e. The government should review all policies in various fields which lead to division of society on sectarian lines
f. The Frontier Corps should be placed under the Governor NWFP and the ACR of IGFC initiated by him
g. The Frontier Constabulary should be placed under the Chief Minister NWFP and the ACR of the CFC be written by him

h. The strength of both the Frontier Corp and Frontier Constabulary be increased substantially both as a security and as an employment enhancing measure. The recruitment of former militants into these organisations should be welcomed. 

i. It is also proposed that recruitment in FC should only be made from FATA for some time. Administratively, those recruited from one agency can be posted to serve in another agency
j. The writ of the state should be strengthened and all private schools and all Madrassas must be registered. It should be made an offence to run an unregistered Madrassa. The Government must also carry out a comprehensive reform of the Madrassa system as ordered in the important Supreme Court decision on this matter.

k. The Government should enforce previously enacted laws against militias and Jihadi outfits; a disarmament, demobilization and rehabilitation scheme should be initiated in this context.

2. Justice & Governance
a. The FCR should be suitably amended in the light of the recommendations of the Justice Ajmal Mian committee and it should also be renamed as the FATA Regulation 2008
b. It should contain provision of Habeas Corpus and provision for exercise of writ jurisdiction by creating a FATA Tribunal with the powers of a High Court

c. Revisions and appeals under the FCR will also lie to this tribunal

d. A monitored grievance addressal system should be designed in consultation with jirgas
e. The NWFP Home Secretary and Chief Secretary should be actively engaged in matters relating to tribal areas and the province. One of their functions should be to act as advisors to the Governor on law and order and other service issues
3. Empowerment

a. The Political Parties Act must be extended immediately to FATA

b. Effective and an empowered local government model should be designed for FATA which is based on the Nikat system

c. Regulatory framework should be provided under law to register tribal organisations as CBOs for dealing with basic needs sectors and other monitoring roles
d. The tribal quotas in jobs and services should be enhanced including employment overseas
4. Development
a. Investment by government in development can open some opportunities; FATA has very low indicators in human social development, therefore the Panel recommends the speedy implementation of the Sustainable Development Strategy for 2006-2015. However, the Panel recommends opening up development possibilities for the private sector for speedier progress. The recent opening up of the disputed Ziarat Marble Mining in Mohmand agency by the militants should encourage the tribal administration to be proactive
b. Focus development on skill development and employment
c. The tribal quotas in jobs and services should be enhanced including employment overseas
d. US should be pursued to approve the Reconstruction Opportunity Zones (ROZs) for FATA. All safeguards should be provided to ensure that non-FATA investors do not hijack the concept of ROZ and that benefits of the scheme should accrue to FATA and the tribesmen. Ownership by and employment of tribesmen should be an essential feature of the proposed ROZs
e. Large projects should be started based on work for money strategy to generate additional incomes in an area which is suffering from abject poverty which is one of the causes for the militancy
f. Entrepreneurial development should be encouraged to develop a class of businesses for generating more growth and development which it is hoped will remove the bottlenecks to exploitation of FATA resources. For this to jump start the banking sector may come up with new suggestions for co-laterals in a society such as FATA.
5. Long-term Strategy
a. The Panel, after elaborate discussions, reached the conclusion that the Government should prepare a long-term perspective plan for integration of FATA into NWFP because it is one people and region and should have a single administration. However, understanding the needs of the tribesmen to retain their traditions and social system they should be allowed to retain their system. For this purpose the Panel has the Provincially Administered Tribal Areas model in mind. It is for this reason that the panel speaks of “integration” and not “merger.” Such reforms will permit FATA to have representation in the provincial assembly which will make the provincial departments more responsive to the needs of FATA
b. The Panel was of the view that the creation of a separate secretariat for FATA was a mixed blessing since FATA will always be borrowing officers on deputation from NWFP. The creation of a separate secretariat also broke the easy coordination that was available in the past. Secondly, it is difficult to provide long term capacity building as the trained officers will return to NWFP where their parent department remains
It is hoped that with the implementation of these recommendations with the support of the stakeholders the conditions in FATA and the rest of the country will change for the better. However, there will be resistance to these reforms from those who are beneficiaries of the existing limited access system. This can be bye-passed by strong advocacy and leadership.
Annexure-1: A framework for analyzing militancy in Fata 

1. Military operations in Fata have failed to end the insurgency because it was directed at the symptoms of the problem and not the predicament itself; the military operations fought the shadow and thus had little impact on the reduction of militancy. As a matter of fact the operations increased militancy!

2. It is futile to conjecture whether Pakistan made a wise decision to send the military into Fata in 2002 for stabilization of Afghanistan. However, as a result of that decision Pakistan has been made to pay a very heavy price; it has lost peace on its western borders and is engulfed in a full blown insurgency. We cannot revert to the status quo ante and therefore must find answers on how to achieve relative peace. Secondly, although Pakistan has been battling the militants since 2002 yet no robust analytical framework is available which would give a basis for undertaking a reform program in Fata. 

3. The short analytical framework provided below identifies both the nature of the problem and the areas where reform is needed to clear the resistance to efficient working of the state. The main thrust of the reforms is to tackle the tribal distortions on a holistic basis. It is predicted that if the government of Pakistan is able to follow the program indicated there are excellent chances of wresting the initiative away from the militants towards the government. It will also create freedom for the vast majority of tribesmen who have become hostage to the militants and war-lords. 

4. The challenge

The core issue facing Fata is the challenge to the state’s right to govern; another way of describing it is that over a period of time the government became dysfunctional and was thus prevented from the supply of those goods which lead to the creation of legitimacy and permits the state to govern through voluntary obedience. According to this analysis, legitimacy occurs when a state provides the following social goods at an efficient level;

a. Security

b. Justice

c. Political empowerment 

d. Economic development and employment

As long as Pakistan is unable to provide these goods the insurgency in FATA will continue unabated.

5. The reasons for the insurgency and the war on terrorism as shown above lies in the failure of the state to look after the welfare of its people in FATA. The dysfuntionality of the state has been further aggravated by the presence of foreign troops in Afghanistan. A reading of Afghan history indicates that they and the tribesmen of FATA have assisted each other in the fight for independence from outside forces; be they the British, the Soviets or the ISAF today. There are therefore two reasons for the insurgency – a nonexistent legitimacy and presence of foreign troops in Afghanistan.

6. On the other hand the presence of the military in FATA since 2004 is seen by the tribesmen as a threat directed at ending their freedom and unique social system and therefore invited a reaction. Thus it will be wise to gradually withdraw the military and replace it with a retrained and adequately equipped Scouts force for which purpose the US has granted a $ 340 million capacity building program. As the Scouts complete their training and re-equipping they should take over the duties from the military. 
7. The ending of the current insurgency will require at least 8-10 years of nation building. Stability and reconstruction efforts will result in retrieving the lost ground essential for re-establishing government’s legitimacy. Secondly, the Scouts and the military need to be trained to fight a counter insurgency war. For this purpose the military training and operational doctrine will need to be revised. The forces must also be equipped to undertake stabilization and reconstruction operations in Fata. Thus change in force structure and devising new rules of engagement between the civil-military institutions will be needed. One of the essential required for the Scouts to undertake S & R operations in the future will be to provide them capacity in engineering and medicinal and educational skills on a larger scale like the military.
Annexure 2 - Matrix of Reforms
	No
	Short term reforms
	P. No  Report
	Long term reforms
	P. No Report

	1
	Security
	
	The government’s declared long term is to integrate FATA into the NWFP as provincially administered tribal areas where it would retain its traditions and customs but at the same time have seats in the provincial assembly. To achieve this advocacy and planning will be required. 

A committee should be set up under the Governor NWFP, to begin the task. The members will have representatives of main political parties, military and civilian members along with experienced retired officers having served in FATA, some elected representative, human rights activists, and civil society personages. The President will monitor progress and review implementation every 6 months
	5

	2
	The office of the RCO should be strengthened and should become the main coordinator for security issues between FATA and the districts. He should also coordinate with the NWFP government the early establishment and implementation of the scheme of installing executive magistrates in districts. The RCO should also have clear consultative linkage with the provincial home secretary and ACS FATA for law & order. 
	13
	
	

	3
	The GOP should debate the insurgency situation in the National Assembly and come out with a Counter Insurgency Strategy which has the approval of the people
	13
	
	

	4
	The govt should approve in principle the policy for a joint civil-military based stabilization and reconstruction 

(S & R) approach for holding areas after clearing them from militants. These plans will be prepared by the political agent/military commander and approved by the Governor.

Stabilization plans should be supported by separate budget and financial rules. The funds will be auditable. Such S & R plans will be prepared before the start of any deterrent operation. Donor agencies will collaborate in this Civ-Mil approach.
	13
	
	

	5
	Approve a new framework of policing based on community involvement, good intelligence gathering and quick response teams. The community security apparatus should have the support of the military when requested to fight trained militants or whenever help is sought. Rules will be made to regulate such structures which will be supported by government. Additional recruitment of Levies/ Khassadars will be made in consultation with communities.
	13
	
	

	6
	
	
	The government should review all policies in various fields which lead to division of society on sectarian lines and take counter and regulatory measures to deny this space to the militants
	13

	7
	The Frontier Corps should be placed under the Governor NWFP and the ACR of IGFC initiated by him
	13
	
	

	8
	Justice & Governance
The FCR should be suitably amended in the light of the recommendations of the Justice Ajmal Mian committee and it should also be renamed as the FATA Regulation 2008
	14
	
	

	9
	The new regulation should contain provision of Habeas Corpus and provision for exercise of writ jurisdiction by creating a FATA Tribunal with the powers of a High Court
	14
	
	

	10
	Revisions and appeals under the FCR will also lie to this tribunal
	14
	
	

	11
	A monitored grievance addressal system should be designed in consultation with jirgas
	14
	
	

	12
	The NWFP Home Secretary and Chief Secretary should be actively engaged in matters relating to tribal areas and the province. One of their functions should be to act as advisors to the Governor on law and order and other service issues

	14
	
	

	8
	Empowerment

The Political Parties Act must be extended immediately to FATA allowing all the parties to operate and reduce the monopoly of the rightists.
	14
	
	

	9
	Effective and an empowered local government model should be designed for FATA which is based on the Nikat system which the tribes use for distribution of benefit and losses.
	14
	
	

	10
	Regulatory framework should be provided under law to register tribal organizations as CBOs for dealing with basic needs sectors and other monitoring roles. This will enable the tribes to plan and develop their communities as well as to establish priorities.
	14
	
	

	11
	
	
	Development

The Panel recommends the speedy implementation of the Sustainable Development Strategy for 2006-2015. However, the Panel recommends opening up development possibilities for the private sector for speedier progress. 

The recent opening up of the disputed Ziarat Marble Mining in Mohmand agency by the militants should encourage the tribal administration to be proactive so that the private sector can come in.
	15

	12
	The US should be pursued to approve the Reconstruction Opportunity Zones (ROZs) for FATA. All safeguards should be provided to ensure that non-FATA investors do not hijack the concept of ROZ and that benefits of the scheme should accrue to FATA and the tribesmen. Ownership by and employment of tribesmen should be an essential feature of the proposed ROZs
	15
	
	

	13
	The focus of development should be on skill development and employment which is integrated with the ROZ demands, requirements of the Pakistani markets and overseas.

The tribal quotas in jobs should be enhanced including employment overseas in the UAE.
	15
	
	

	14
	Large projects should be started based on work for money strategy to generate additional incomes in an area which is suffering from abject poverty which is one of the causes for the militancy
	15
	
	

	15
	Entrepreneurial development should be encouraged to develop a class of businesses for generating more growth and development which it is hoped will remove the bottlenecks to exploitation of FATA resources. For this to jump start the banking sector may come up with new suggestions for co-laterals in a society such as FATA.
	15
	
	








� This report was prepared by the author upon the request of the policy reform forum which was organized by PILDAT and concluded its deliberations in Sept 2008. The report incorporates views of the other participants. It is requested that the contents of the report must remain confidential until released by PILDAT.


� FATA SUSTAINABLE DEVELOPMENT PLAN 2006-2015, p. 3


� Ibid 2


� Ibid 2, p. 9, this is population according to 1998 census. The annual population growth rate is slightly lower than 2.8%. 


� See annexure 1  “A framework for analyzing militancy in Fata”, it explains the conceptual basis of analysis


� Spain, W. James, “The Pathan Borderland,” Mouton & Co, Hague, 1963, p. 202-203


� Ibid 6, p. 204 - 205


� Narrated by Gen. Babar to the author 


� Federally Administered Tribal Areas (Strengthening and Rationalization of Administration) Draft Report, 2006. Imtiaz Sahibzada, Adviser to the Prime Minister on Tribal Areas, April 2006, Islamabad. Pp. 63-65.


� Ibid 2, P. 11


� Coll, Steve; “Ghost Wars, the Secret History of the CIA, Afghanistan and Bin Laden,” Penguin Books, London, 2004,  P. 238


� Rashid, Ahmed; “Descent into Chaos,” Viking, New York, 2008, P. 90


� Authors knowledge based on interview of NWFP political leaders


� Authors interview with officials responsible for FATA


� Recently communities have taken up the challenge against militants by raising Lashkars to contest their domination. The government has decided to support such initiatives.


� Some of the militant leaders of the Swat insurgency belong to Southern Punjab while the leader of the Bajaur militants Qari Ziaur Rehman belongs to Afghanistan.


� Rubin, Barnett; “Marines Stuck Protecting Opium in Helmand,” a paper dated May 8th, 2008.


� This was announced by the Chief Minister of NWFP in his maiden speech to the Provincial Assembly on April 10th 2008.


� The RCO institution is similar to that of the former Commissioner which office was abolished by the government under the Local Bodies Reforms 2002. The RCO were re-created under a different name by a decision of the National Security Council in 2007.


� Supreme Court of Pakistan,  decision in CPLA No. 1569-L, 1579-L, etc decided on Aug 16th, 2005


� A system whereby the tribes apportion profit and loss on the basis of collective responsibility; it is a well known system in which every household knows its share. If this system is disturbed by use of discretion by administrators there is a negative reaction.
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